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3l1frc;r~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-320&321-2017-18
fetas Date : 21-02-2018 st av # aa Date of Issue ?,,,'k vs· 19.
8ft' 37T zian argrr (sr8ta) err ufRa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

0 7T Arising out of Order-in-Original No. 5&6/AC/Div-I/Ref/2017-18~: 21/9/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

3741aaaf at am vi uar Name & Address of the Appellant/ Respondent
Mis Aryind Limited

Ahmedabad

al{ a,fa z 34 am? ariasara oar ? at az am uf qenfenR f aal ·Ty er 3rf@earl at
3'f1trc;r m TRfaruT 374 Wgd a var &

Any parson a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

mild val lyr)rvr 3ml)a
Revision application to Government of India :. .
(«) 4ta urea zyca rf@fr, 1994 #t err arr ft aarg ngmi a i tar err at su-arr # Ver rg»
<B" 3Rfl@" TRflWll 3Trcf'cA' 3l'cTPf~. 'BT'@" "ffi'clJR, faa +ianu, au fa, ajf +if5re, ta cfli:r +a, ia mf, { fact
: 110001 t a6tst a1Reg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf ma al gtR #k ma ? sra }ft zf ara fa#t rvgrI zI 3'Rl area za f0aft quern a qr
~ ii l{@ if ua g mrf ii, za fhft qvsrI zaTwrare g fmft aan a f#ft qusrrrst l{@ c&r mmm cB"
<TTxFl ~ "ITTI
(ii) .In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

. warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on· excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) +a arg fa4lz u ##er i Raffa ml r ala a Raffo i suitr zyea aa R Una
gcnRa mi i itma # are f@ftz zmqrfuffa et k.:

(b) In .cas_e of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gara #l sgra zycen yra a fg it sptbf ma t {& st ha am?r uit gr rr vi
frm garfa szga, sr@le arr uRa at mu u zarfa orfe,Rm (i.2) 1998 tTRT 109 &RT

~fcpq ~ "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~ (3li:f@) A.!11-Jltje'll. 2001 # fa 9 3iaifr RIAFcft5c Tua igI g--s # al ufaji i,
)fa am2 # uR are hfa feta -a,.:r mu a fl pa-om?gr gi 3r9la am2r al at-at 4Raai rr 0
sf@rd mar Ruu a1Reg t \N[cf) Tr arr z. pl ggrgftf # 3fcrrhi tTRf 35-~ if mrffif im- <B" :fmFl
<B" ~ <B" W2:f c?r31N-6 ~ cl51" "ITTa" fl el#t aReg I

(1)

.,(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order s0ught to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed.uP.GlerSection
35-EE of CEA, 1944, under Major Head of Account. · ·

Rf 374aa er ei iaa a ya card qt ua a zt at r?1 20o/- pl quar #t ug
3tR Gej ica am va ala k vznar zt "ill 1 ooo/- cl51" im-ff :fmFl c!J'l" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

. #tar grc, tuUn zyca vi hara aft#tr muff@raura uR 3r9e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€t snr zrca snfef, 1944 cl51" tTRT 35-#r/35-~ <B" 3fcrrh;:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(6) GaafRa qf 2 («) a ia la a 3rat #t 3rfa, 3r4almiv zye, #tz
Gara grcn qa hara 3r41Rt =nznf@raw (Rrbz) 6t uf?a 2fr f)feat, Islar i i1-2o,
~ s,ffqccl qjUJl\3°-s, T-ftrT01T -.=rT'< , 3li5J.Jc{l~lc{-380016

a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



li

{ +' :#5
-;8r

The appeal to the Appellate Tribunal shall be filed in quadruplicate in . form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
_Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf@ za am i a{ pa mksii r rrgt hr & al r@taa slat a fg st mt grr sqjai
<i1l" x{ fcpm urt nfeg gr rzr a std gg #t f frur udt cITT<:faa fg zrenfenfa r4lat
znf@rau at va 3r4la zart war at v 3naa fhzr \i'ITill °& I

In case of the order covers a number of order-in-Original, fee for each 0:1.0. should ba
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

(6)

Ir1raa zge 3rf@,frzr 197o zenr igi@ #l rjq--1 a siafa fefffa f@hg 1a #d ml< T
He snar zqenfenf fufu nf@rt a am i r?)#t ga 4fa "CJx xti.6.50 tm cbT rllllll&1ll ~
Reasem al a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of .the.court fee Act, 1975 as amended.

gt 3itiifr mai at Riastaa fuii at it ft ant araffa fznr or & sit tr ye,
bl1 Una yc qi hara aft#tzn nznf@raw (afff@) fz1, 1982 lf Rf%c=r % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#tr zyca, #hr 8ra zyea vi hara 3r9la nrznf@err (Rrec), 4fa 3r4al #m lf
aiczr 3iar (Demand)~ cts" (Penalty) cbT 10% tfcT 5a aar 3@arr k (zraif#, 3f@luau ra ;jfa=ff io~ ~
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Ac;t,
.1994)

~3c'9Tc;\wcn3ffi"ffcff~<ti" 3t=fat:r , ~~"ITTdJT"~cfi'l''JWT"(DutyDemanded)-

(i) (Section)m- 1DhafeRa1fr ;
. (ii), fernaaa+dz 3fez#uftr;
(iii) hrdz3fez carata fer 6#aza ear@r.

e> zrzr4arr 'iRa3r4hr' iiuzt uasaRtaar ii, ar4t' af4ca ah hf@v ua sra acar fear arm&.
" " 3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

· Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zz 3rear # ,fr 3a4tr nf@erawr a mar sii aeas 3rrar eras z vs Rafagt arfa ares a
10%3ri@Taf "CR" ail srzi aar avs fthuRa t aa avz # 10% 3raar u #r sr watt el

.3 2
. · .. ;- ;-.......,

In view of above, an appeal against this order shall lie before the Tribunalonpaymentof.
10% of the duty demanded where duty or duty and penalty are in dispute, or' p·enalty, wb~fe~'-\
penalty alone is in dispute." · I \\ :C.'..i
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ORDER-IN-APPEAL ~

This order arises out of two appeals filed by M/s. Arvind Ltd.(Division of

Arvind lntex), Rajpur Road, Gomtipur, Ahmedbad-380021 (in short 'appellant')

against Order-in-Original Nos. as detailed below (in short 'impugned orders')

passed by the the Assistant Commissioner, CGST Division-I, . Ahmedabad

South (in short 'adjudicating authority').

S.No. O.1.O.No. & date Period involved Amount Appeal No.
involved
(Rs.)

1 05/Div. l/Refund/2017-18 April-2017 to 1,27,864/ 177/Ahd-I/
dtd.21.09.2017 May-2017 2017-18

2 06/Di.I/Refund/2017-18 June-2017 2,97,051/ 178/Ahd-I/
dtd.21.09.2017 (upto 29.06.17) 2017-18

2. Briefly stated that the appellant filed two refund claims as'shown above

on the ground that in Budget 2016 the definition of 'input' has been amended

where under capital goods upto value of Rs.10,000/- per piece is specifically

included as 'input'. However, there is no corresponding . exclusion from the. .
definition of 'capital goods'. Hence, two SCNs dated 07.08.2017 were issued for

rejection of said refund claims. These SCNs were adjudicated by the adjudicating
authority vide impugned orders rejecting the refund claims on the· ground that,

inter alia, the claim is not made under any specific Section"· or .· Rules or. '4· .,

Notification issued under the Act or the rules made there under wherein the

amount of refund claimed is permissible .

O

. ·

3. Aggrieved with the impugned order, the appellant has filed the present

appeal wherein, inter alia, submitted that relief claimed is permission to avail

credit and the refund of credit is outside the purview of unjust' enrichment; that

refund claimed arose in peculiar circumstances which caused dilemma and 0
conflict with exemption notification; that despite representation, no 'clarification· is

issued; that availability of credit is time bound rendered them remedy-less forcing

to file refund application; that in such a situation, provisions of Section 11B need

not be read strictly.

4. The appellant vide e-mail dated 07.02.2018 waived personal hearing and

submitted that the said matter is covered by the OIA No. AHM-EXCUS-001-136

& 137-2017-18 dated 27.10.2017/23.11.2017 and requested to decide the matter

w.r.t. said OIA.

5. I have carefully gone through the appeal memorandum, submission made

by e-mail dtd.07.02.2018 and evidences available on records. 1 find that the m%),af«.
issue to be decided Is whether the impugned orders are Just, leg.al and propeffo;>~t::<:? ::~\

- I·i . 1?••-·- .. ~,_.,,;··'
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otherwise.Since the issue involved in both the appeal is common, I proceed to
3.

decide it by a common order on merits.

6. Prima facie, I find that the refund claim was rejected by the adjudicating

authority on the following grounds:

• that the claimant has- not clarified the iiregularities raised in the SCN such
as under which provisions of Central Excise Act, Rules, Notifications the
refund claim is filed;

• that it is only upto the claimant to either opt for availing CENVAT credit on
inputs and clear the goods on payment of duty or follow the amended
provision of Rule 2 of CENVAT Credit Rules, 2004.

7. Facts leading to the refund are that vide Notification No. 13/2016
• i'

C.E. (N.T) dated 1-3-2016, the definition of inputwas amended as follows:

(c) in clause (k),
(iii) after sub-clause (iv) as so amended, the following sub-
clause shall be inserted, namely:-
"(v) all capital goods which have a value upto ten thousand rupees
per piece . ";

However, there was no corrosponding change in the definition of· 'capital
goods'. The effect of the amendment was that capital goods ha\(ing a,value,of

upto Rs.10,000/- per piece, were included under the definition of 'input'. The

appellant, operating under Notification No. 30/2004-CE dated 9.7.2004, [which
allowed availing of CENVAT credit on capital goods only], feeling apprehensive,

that if they were to avail CENVAT credit on capital goods below Rs. 10,000/-, it

would be construed as having availed CENVAT credit on inputs and may lead to

situation wherein they would be denied even the benefit of Notification No.

30/2004-CE dated 9.7.2004, has without availing the CENVAT credit filed this

refund.

8. The appellant has in his grounds, claimed that that the relief

needed is [a] permission to avail CENVAT credit and [b] refund of.the said credit

claiming that refund of credit is outside the purview of unjust enrichment.
Surprisingly, I do not find any condition under the CENVAT Credit Rules, 2004,

' . '

which obliges an assessee, to seek permission to avail CENVAT credit. For. '

availing CENVAT credit on inputs, capital goods and input services, the appellant. ,. '

has to fall within the ambit of the definitions of the inputs, capital goods, input

services along with fulfilling the conditions enumerated. in, any exemption

notification, in case he is availing any such benefit. In this era of self

assessment, such a request of seeking permission to avail CENVAT credit, not
- ,

0%•., b ee. [
' •,%•· . ,.~..

@

being legally tenable, I reject the same.
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9. The second relief claimed is regarding grant of refund which stands <;
rejected by the original authority. Going by the facts of the case,· I find that the

appellant had purchased these goods [i.e. capital goods having-.a value of upto

rupees ten thousand per piece] on payment of duty. It is no where claimed that

these goods were exempted. Further, neither has the appellant produced any

notification, rule, section etc. which provides refund in case he· purchases such

goods on payment of duty in case they are availing the benefit ofthe notification,

ibid. Therefore, it is surprising that the appellant has sought refund from the

Government of a tax which the manufacturer of the goods was legally bound to

pay which being a purchaser, the appellant was to borne 1:finally' being, a

purchaser of the said goods. The appellant being the one who has borne the
I .

excise duty on the capital goods by no stretch of imagination. can seek refund of

the same just because he is working under a specific exemption..In view of the
'

foregoing, I uphold the decision of the adjudicating authorityin rejecting the

refund. Hence, the appeals stands rejected.

10.

terms.

f@am«f graft +{ sfaa Rall sq1a a@RfRr star el
The appeal filed by the appellant stands disposed of in above

• i ~,~

.3ew)
•. (3mar gia)

#tr.# rz=a-(sfk)
Dt.~\.02.2018

Attested:

ls.A

"(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. Arvind Ltd.(Division of Arvind lntex),
Rajpur Road, Gomtipur,
Ahmedabad-380021.

C<?PY to:-

(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Principal Commissioner, CGST, Ahmedabad South (RRA Section).
(3) The Asstt. Commr, CGST, Division-I(Rakhial), Ahmedabad South.
(4) The Asstt. Commissioner(System), Central Tax , Ahmedabad-South
/(for uploading OIA on website)

5 Guard file
(6) P.A. file.

\

0


